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Plaintiffs sued their nortgage broker and | ender after
refinancing their hone nortgage in Novenber 2006. They all eged
various inproprieties in the |oan-issuance process and in the
loan itself, and | granted Defendants’ notions for sunmary
j udgnment on June 23, 2009. Plaintiffs have now noved for parti al
reconsi deration with respect to the | ender, Defendant Countryw de
Hone Loans, Inc. For the follow ng reasons, Plaintiffs’ notion
wi |l be denied.

In a one-sentence paragraph of their sur-reply brief
opposi ng summary judgnent, Plaintiffs asserted, w thout any
expl anation or analysis, “[s]eparately, the requirement of a

marital co-signer is a per se ECOA [Equal Credit Opportunity Act]

violation.” Now, in seeking reconsideration, Plaintiffs assert
that I “did not opine as to this argunent.” That observation is
correct; | did not consider this spousal co-signer issue because

Plaintiffs did not properly raise it. See United States v.

Martin, 454 F. Supp.2d. 278, 281 n.3 (E.D. Pa. 2006) (Robreno,



J.) (“Areply brief is intended only to provide an opportunity to
respond to the argunents raised in the response brief; it is not
intended as a forumto raise newissues.”) (citations omtted).
Because Plaintiffs failed to properly raise this issue, it is not
a valid basis for seeking reconsideration. !

As a second ground for reconsideration, Plaintiffs argue
t hat Defendant Countryw de violated ECOA by failing to provide
proper notice when it “denied” M. Siffel’s first |oan
application. Plaintiffs notion nerely rehashes the argunents

that | considered in holding that the undi sputed facts show a

! | decline to formally consider this spousal-signature issue,
but it neverthel ess appears that Defendant Countryw de conplied
with ECOA. Plaintiffs cite 12 CF. R § 202.7(d) to show
Countrywi de’s “per se” violation, but that regulation actually
allows | enders to require spousal co-signers in certain
circunstances. In the context of a secured |oan, the regul ation
aut hori zes lenders to require a spouse’s signature on certain
docunents “to nake the property being offered as security
available to satisfy the debt in the event of default . . . .” 8
202.7(d)(4); see also Federal Deposit |Insurance Corporation,

Gui dance on Avoiding Violations of the Spousal Signature

Provi sions of Regulation B, Fil-09-2002, 2002 W. 148664 at *2
(2002) (“I'n nost states that do not follow community property
principles, the co-owner does not have to sign the note to grant
the creditor access to the property, but only the security
docunents, such as a nortgage or lien.”).

Here, the Siffels testified that they were co-owners of their
home and that both of their nanmes appeared on the deed. Ms.
Siffel did not sign the |oan application or the note; she did not
i ncur any obligation to repay the |oan; and at closing, she
signed only the nortgage and a few disclosures. It seens, then,
that Ms. Siffel’s signature on the nortgage was appropriate
because it all owed Countryw de to establish a security interest
in Plaintiffs’ home. See In re Farris, 194 B.R 931, 939-41 n. 12
(Bankr. E.D. Pa. 1996) (holding that |ender did not violate ECOA
by requiring wife to sign nortgage where husband applied for
| oan but offered their co-owned hone as collateral).
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counteroffer (not a denial) in this case. Plaintiffs’ argunents
remai n unpersuasive; M. Siffel applied for a loan with
particular terns on Novenber 14, 2006; Countryw de responded with
a loan that contained sone different terns. That response
constitutes a counteroffer, which the Siffels accepted. Unlike a
denial, notice of a counteroffer need not take any particul ar
form thus, Plaintiffs received adequate ECOA noti ce.

In addition to the reasoning in ny June 23rd Order, | note
that Countryw de’s summary judgnent exhibits included a letter
titled, “Notice of Action Taken Wth Counter-offer.” This letter
clearly explained that Countryw de woul d not approve M. Siffel’s
Novenber 14th |oan application, but it also proposed a |loan with
terms that were sonewhat different than the ones that M. Siffel
had initially requested. The letter is dated one day before
Plaintiffs closed on that proposed |oan, and Plaintiffs have
never disputed receiving it, nor have they argued that its
delivery was untinely.

Finally, Plaintiffs assert that there is a material issue of
fact whether they each received two notices of their right to
rescind the loan, as required by the Truth in Lending Act (TILA).
Plaintiffs acknow edge that Countryw de has established a
rebuttable presunption that it provided the requisite notices,
but they argue that Countrywide’s failure to submt four TILA

forns creates an issue of fact. In their notion for



reconsi deration, Plaintiffs ask “what [they] nust do to
sufficiently rebut the presunption created by an acknow edgnent
of receipt . . . .” Sinply put, to rebut that presunption,
Plaintiffs nmust highlight some record evidence that would allow a
finding that they received fewer than the necessary TILA noti ces.
By submtting a signed disclosure in which Plaintiffs
acknow edged recei pt of all necessary TILA forns, Countryw de has
established a presunption of TILA conpliance. That presunption
shifts the burden of production to Plaintiffs, and they have not
i ntroduced any evidence in rebuttal. Plaintiffs’ testinony does
not suggest that Countryw de provided fewer than the requisite
nunber of TILA disclosures, and Plaintiffs cannot rely on the
all egations of their conplaint or the argunents of their counsel
as evidence. Wthout any record evidence to rebut the
presunption of delivery, Plaintiffs’ TILA claimfails.

An appropriate order will be entered.

BY THE COURT:

[s/ John P. Fullam
John P. Fullam Sr. J.
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AND NOW this 22" day of Septenber 2009, upon
consideration of Plaintiffs’ nmotion for partial reconsideration
(Docunent Nunber 42), and the response thereto,

IT IS ORDERED that the notion i s DEN ED

BY THE COURT:

[s/ John P. Fullam

John P. Fullam Sr. J.



